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EU Origin Marking Scheme.
Abstract. 

Commercial value. The commercial added value for European companies would consist in distinguishing their products from the imported ones. Even the sole obligation for third countries would produce an ad excludendum effect, leaving European companies free to use origin marking according to individual and sectors’ specific conditions, therefore without additional costs. 

Information to consumers and Market transparency. Consumers information and companies safety at the workplace would benefit from an increased awareness on the origin of final and industrial imported goods. Market transparency is an utmost priority for the effective functioning of the internal market. In annex III, the results of an “omnibus survey” to consumers in Italy, France, Germany and United Kingdom indicate that the perception of the relevance of origin marking to information, safety, social and environmental issues is generally high, or very high. 
Administrative burden and costs for companies. Bureaucratic compliance is not expected to bring additional costs for European companies. With the implementation of the new legislation, Member States will have to harmonize national provisions and increase efficiency in custom cooperation, reducing screening times and costs related to administration and control.

Counterfeiting. Although not decisive, the obligation would contribute to limit counterfeiting and unfair competition. The concrete effectiveness of Regulation (EC) n.1383/2003 (“anti-counterfeiting”) would effectively be supported by an European legislation on mandatory origin marking for imported products, allowing customs to double-check on conformity, quality, trademarks and origin marking, thereby optimising and making more effective their activity. 

Investments location. An increased awareness of consumers, resulting in higher attractiveness of European products, would attract domestic and possibly foreign investors to Europe, with particular benefits for SMEs-based clusters and sectors massively exposed to global competition, which are primarily called to innovate to catch up competitors to preserve market shares. The spill-over effect would be beneficial to the whole internal market, included newly acceded Member States and European less developed industrial areas that offer facilities for industry location.
“Option 2 bis” (obligation for imported products, status quo for domestic marking). As a possible compromise, the European industry could agree to modify the presented option n. 2 by replacing the “faculty” of domestic marking with the present status quo, so to let down any possible, eventual, EC harmonisation or standardisation, and to leave members States free to regulate the matter according to existing internal rules. Thus, avoiding all possible further costs connected with a domestic marking system - which would well be facultative, yet not completely untied from the European legislation level. 
Multilateral level. Accusation of protectionism from WTO members would be inconsistent, being the system applied by US, Japan, China and many other members. Annex I reports on the number of countries that have adopted such a measure. 

Bilateral agreements, freed trade areas and customs unions. A mandatory origin marking regime, which would apply to imported goods only, would likely held to be contrary to some preferential trading agreements concluded by the EU with third countries, if such agreements were to put in place a situation alike to that established by the Treaty with regard to the free circulation of goods. Under these circumstances, a viable solution should be assessed to exempt some countries enjoying preferential trading relationships with the EU from the mandatory origin marking scheme. Such a solution is offered by article XXIV GATT, which allows derogations to the Most-Favoured-Nation treatment for countries part of customs unions and free trade areas.
1. Preliminary remarks and objectives of the paper.

Further to the proposal of the Italian EU presidency to establish an effective legal framework for origin marking of imported industrial products, the European Commission has consulted the European industry on a working document providing for a platform of discussion based on three options. Confindustria looks forward to identifying a suitable solution for the European industry and invites homologue European Federations to reach a common position on the opportunity that the EC advances in the consultation in view of the adoption of a formal proposal. In this framework, an indication of which option best suits the interests of European companies should be given, and specific integrations or modifications to the supported option should be communicated to the EC, if necessary. 

1.1. The double mandatory regime (“Option 3”) and the issue of national marking. 

Confindustria supports “option 3”, since a European mandatory legislation on origin marks, on imported and domestic products would have eliminated discrimination between imported and domestic products. It would have also favoured the access to Countries that require national marking such as US, Japan, and China, eliminating additional costs related to producing, stocking and exporting goods separately, thereby establishing a level playing field for European exporters and removing comparative advantages. Finally, such a solution would have strengthened the perception of the European internal market and the national specificities, thereby fostering the global competitiveness of European industry toward competitors that produce at lower costs through social and environmental dumping, illicit labour policies, state subsidises and that neglect consumers protection. Regarding national marking, Confindustria would have never supported any scheme aiming at de-powering national marking; on the contrary, our interest was to strengthen the combined impact of the National/European origin inside and outside the Union. The European press campaign incorrectly presented the contents of the EC scheme. On top of the working document that recites “irrespective of which option may be the most attractive, the use on a purely voluntary basis of national marks will need to be further analysed”, the Commission provided ultimate clarification on this specific issue at the meeting in Brussels of 29.01.04. In this light, should “option 3” of the EC scheme be supported by the European industry, the internal discussion should then focus on technical modalities of an harmonized system of marking “Country/EU” or “EU/Country”. However, considered the general reluctance to mandatory rules for domestic products, Confindustria may support, as a second best, option 2. 

2. Mandatory origin marking for imported products (“Option 2”).

2.1. The commercial added value and the consumers’ perception. 

An harmonized European legal framework of mandatory origin marking for imported products would add commercial value to European companies by distinguishing domestic from imported products. Therefore there is a practical need for its implementation. Social and environmental dumping are increasingly motivating consumers in being informed on products’ origin. Market forces prime certifications and virtuous corporate behaviours, as witnessed by the debate on CSR. Confindustria believes that strengthening, although indirectly, the perception of “European Products” is a likewise rewarding initiative, in terms of information and awareness-raising. In lack of mandatory marking of EU origin, the sole information on imported products would produce an ad excludendum effect, allowing retail and industrial consumers to distinguish between products traded with a “made in country X” and domestic ones and support their demand.  Such a distinction would be either manifestly visible, in cases where EU companies mark their products, or inducted. What matters in this framework is that imported products declare their origin and consumers are made aware of it. Although price spreads and other factors - different across sectors and categories of goods - remain more significant to consumers’ choice, the mandatory marking for imported products provides for an important tool of market transparency, which is an overall priority for the effective functioning of the internal market.

According to Italian companies, being informed of the origin of a machinery is always an asset. Equal consideration apply to retail consumers, but for industry, this information has a further considerable relevance to machineries’ performances, general efficiency of industrial plants and safety on the workplace. The origin mark does not “protect” consumers, but it does “inform” on what they buy. Should a European company deem that it is worthy to produce in a third country, and trade products under its own label, both consumers and the market would benefit from a clearly visible origin marking, without substantial effects if the brand is known, as demonstrates the vast number of glamour trademarks associated with a “made in country X”. The results of a survey carried out in Italy, France, Germany and United Kingdom provided solid confirmation to the assumption that consumers do are interested in origin marking (annex attached). 

The statement “it provides more information and gives the opportunity to make conscious choices” was agreed by 78% in Italy, 85% in France, 86% in Germany, 84% in UK.  The statement “it helps to find safe products”, was agreed by 70% in Italy, 79% in France, 66% in Germany, 78% in UK. The statement “it helps to detect products imported from countries that enforce no laws against child labour and for environmental protection” was agreed by 70% in Italy, 78% in France, 80% in Germany, 79% in UK. Disagreed with the statement “it does not provide any special benefit” 47% in Italy, 73% in France, 71% in Germany, 61% in UK. The more direct question “are you interested in knowing the country of origin of products imported from non-European Union countries ?” was given a positive answer by 72% in Italy, 87% in France, 83% Germany, 81% in UK. On the basis of these indications, Confindustria expects that the mandatory origin marking for imported products has a concrete impact on consumers. 

2.2. Administrative burden. 

Any position contrary to costly over-regulation would be consistent with the adoption of “option 2” of the EC scheme, as customs control on the origin marking would not add additional costs. With the adoption of a mandatory origin marking for imported products, customs cooperation between Member States would substantially increase allowing, inter alia, to overcome problems due to the different national systems and legislations and to rapidly intervene in cases of violation. A uniform Eu legislation would reduce legal uncertainty and limit the recourse to courts, that trigger delays and costs for companies, making European importers feel that they operate in a more “completed” internal market. Customs controls are documentary and physical. Accompanying documents concern quality, conformity, quantity, value, and also origin of goods, but only to determine whether imported goods are introduced in the EU under special or preferential regimes. Physical controls take usually place upon  request, or in case of detected discrepancy between what is declared and what is imported. Thus, so far, origin marking has not been considered relevant to customs control, whereas IPR-related issues constitute the central object of it. In this light, origin marking should be given higher legal “dignity”, so to constitute a specimen for violators and allow intervention where the marking is false or raises contradictions, with adequate sanctions to limit the opportunity to use less rigorous “entry doors” within the EU. This would not increase the weight of bureaucratic compliance, on the contrary, it would reduce it, by shortening screening times for goods in respect of which an inconsistency is found.

2.3. Strengthening the impact of the EU anti-counterfeiting legislation. 

In recommending the adoption of a EU mandatory origin marking for imported products, Confindustria is aware that, although not decisively, it would contribute to fight counterfeiting back. The “anti-counterfeiting Regulation” was approved in July 2003, and will enter into force on July 2004. Together with the “Fair Trade Directives” currently under discussion in the Council and the Parliament
, they are meant to limit the circulation in the internal market of “dubious” goods, punish unfair competition and/or deceptive information to consumers. However, it should be noted that none of these legal tools addresses specifically the point of false origin marking, and concentrates on IPR related issues. Confindustria believes that a superficial perception of counterfeiting has so far prevented to take into due consideration the effectiveness of origin marking in this regard. Counterfeiting “businesses” are complex networked activities based on international triangulations in delivery paths, and not isolated initiatives of spare organisations. Their “supply chain” is attentive to minimize monetary and logistics costs, thereby it is sensitive to stricter customs control. Counterfeiting “assembly chain” is very often based on trans-national cooperation, whereby the goods receive their final status of counterfeit (where the charge is applicable), within EU borders. This is the case, for example, of many textile counterfeit products imported as “neutral” from a third country and  labelled with designers trademarks within EU, or fragrances, imported in bulk, bottled in neighbouring, non member countries, and finished up with labels, packages etc. in Europe. If “neutral” imported products reach their stage of counterfeits within the EU borders, the obligation would force counterfeiters to plan an additional operation in the finishing programme, by marking the origin and, eventually, take it away according to the counterfeit label to be put. As another example, there is a huge quantity of “fakes” imported products where customs seizures cannot be confirmed by courts because a careful scrutiny reveals that the initials constituting the main motive on the tissue design do not correspond to the original manufacturer products, thus do not constitute a trade mark violation. Yet, if Customs were operating in a mandatory origin marking scheme, a false “Made in France” would authorise the blocking, while a genuine “Made in country X” would give the shipment its real worth on the market. 

2.3. Additional costs for European companies.
With “option 2”, companies will not have to deal with a more complex regime, and/or adapt their industrial structure accordingly. The obligation to foreign exporters does not involve direct costs for domestic producers and exporters, such as modifying chains of production, buying new machineries, stipulate new contracts with service providers, etc, as the system in place would provide the mere faculty of marking. Therefore, costs would virtually fall on third countries’ exporters. An issue is whether these costs may reflect in higher prices for European importers, and if those costs exceed the overall benefits of the proposed option. An answer can be found in European companies that export to WTO Countries such as US, or China. If a company has a genuine export vocation and performs competitively abroad, as many European companies do, it will not loose market quotas by raising export prices because of origin marking. If it would be so, on the one hand, export-led models, like the Italian one, would not find room in economic literature. On the other hand, avoiding to export in a large number of countries just because of such a “costly” obligation seems entirely unrealistic. Charging importers with costs of marking does not seem the case, for example, of Chinese companies, as the positive margin in their cost-structure leaves enormous scope to line up with international market prices before costs of origin marking costs turn to importers. In the US case, the requirements dating back of years, costs have been internalised in exporters’ budget structure, and many other countries have origin marking compliance practices, but, as it has been said above, European companies are not letting down profitable or dormant markets. Therefore, what one could refer to as “fix costs of marking” are slightly absorbed in time by importers, and their impact varies according to companies size, industrial structure and sectors. To Italian companies such a cost is not more than theoretical, or ultimately neutral. However  “costs” may also refer to European companies that produce in third countries a higher percentage of products’ added value than the ceiling indicated by EU non-preferential rules of origin, and expect to lose part of their products’ commercial value in re-importing them to Europe with a “Country X” origin marking. Under present circumstances, those companies, logically and legitimately, profit of advantages in costs of production and may find equally logical and profitable to trade those products under European origin. Accordingly, the enforcement of “option 2” should take into account the high degree of de-localisation of European industrial production in emerging economies. Confindustria would support a modification of EU non preferential origin rules to raise the profile of “creative” and “design” aspects, in order to consider “substantial phases of work” also elements related to the conceiving, pre-industrial, esthetical and functional added-value characteristics of the products. 

2.4. Impact on investment location. 

Also due to the European debate on CSR, the origin marking on imported products is expected to raise European consumers’ attention and awareness, as indicated in the survey in Annex III. Retail and industrial consumers have diversified market needs and perceptions of origin marking. In principle, origin marking would seem to constitute a potential factor of choice in orienting their demand, although price, point of sale, eco-labelling, and other factors are well ahead it.  Still, its impact has not yet been tested in a significant period of time and there are no evidences for it to become neither decisive nor more significant. However, according to economic theory, even a limited variation in market perception modifies trends of consumption. Thus, our assumption is that consumers would associate origin marking with social, humanitarian, environmental and other defaults and, accordingly, orient their preferences towards “European” products, raising their consumption. The increased demand for European products would not be identical in all sectors and in all regions. A reasonable expectation is that it would be particularly beneficial for SMEs operating in sectors massively exposed to global competition, and primarily called to innovate to catch up competitors and preserve market shares. Since this catching up has become more and more difficult for SMEs, unless solid partnerships with large companies are established, many of them innovate in integrated industrial clusters. Therefore, European SMEs-based industrial clusters would take substantial advantage from the origin marking, by “revaluating” their products and attracting new investments, thereby supporting growth and innovation. Spatial association patterns are not neutral, i.e. the mean growth rate of a region is positively influenced by that of neighbouring regions. By this, the impact would be maximised and widened through a spill-over effect, confirming the assumption that the more a region is surrounded by dynamic entities with high growth rates, the higher will be its own one. Therefore, in advocating the legitimate safeguard of European SMEs excellency’s edges and sectors, Confindustria sees its action as widely beneficial for the whole internal market.  To conclude, since the debate is turning from “how to invest there”, into “how to attract their investments here”, also foreign investors could be pulled to invest in Europe. Moreover, the WTO is slowly, but irreversibly, evolving from a “duty and tariffs-based organisation”, to new regulatory functions. Accordingly, emerging economies will have to line up with international standards and rules. Budget-wise, their companies will face higher costs. If combining the increase of competitors’ internal costs with the renewed attractiveness of “European” products, why not expecting that foreign investors find, even slightly, more profitable to invest in Europe ? 

3. Option 2 “bis”(mandatory marking for imported products, status quo for domestic).

In exploring in depth how to make an origin marking scheme for imported products compatible with all UNICE member Federations views, Confindustria has come to the conclusion that the following system could be taken into account either as a further option, or as a modification of existing option 2.  The proposal would constitute in accepting “option 2” only in its “external” part, and to drop any EC intervention in the existing framework of domestic origin marking. The difference is thin but substantial. Confindustria understands that, under the presented scheme, the “faculty” of domestic origin marking presumes a standardisation, or an harmonisation, at European level. In other words, it would not be totally neutral, as it would not mean “freedom” of marking. While keeping the faculty of marking, the European Commission could reasonably opt to establish a common system to make domestic marking “agreeable”, for example, by WTO, or to regularly update means and characteristics of marking following the request of some major global partners. So far, in the preparatory works and during the consultation, the attention of the stakeholders has been concentrated on the “obligation” side, not enquiring on what “faculty” would concretely represent. Accordingly, in our view, the Commission sees the implicit opportunity to regulate, whenever a company decides to adopt an origin marking, how it must be done. Whereas leaving the status quo, i.e. as it is today, would leave member states free to regulate the matter according to existing internal rules. Such a solution would definitely avoid all possible costs related to any European harmonisation,  although facultative. 

4. The legislation on compulsory origin markings on imported goods in some third countries.

The United States. Under section 304 of the US Tariff Act (title 19, par. 134.11), every article of foreign origin (or its container) imported into the United States shall be marked in a conspicuous place as legibly, indelibly, and permanently as the nature of the article (or container) will permit in such manner as to indicate to an ultimate purchaser in the United States the English name of the country of origin of the article. General exceptions to marking requirement are provided for by section 304 of Tariff Act (title 19, par. 134.32). A number of listed articles (or which meet specific conditions) are excepted from marking requirements. In addition, the aforementioned marking requirements do not apply to certain repacked articles and to articles substantially changed by manufacture. 

Canada. Under Custom Tariff of 1993, the specific goods set out in Schedule I, which are imported into Canada from both a NAFTA and a non-NAFTA country, shall be marked so as to indicate their country of origin. Schedule II of the aforementioned Custom Tariff sets forth certain types of goods, or goods imported under specific conditions which may be exempted from the requirement about country of origin marking. In particular, there are 21 exemptions that apply to goods imported from a NAFTA country and 7 exceptions that apply to goods imported from a non-NAFTA country. 

China. The rules governing origin marking currently applicable in China are to a large extent laid down in the Regulation on Product Marking and Labelling issued by Supervision Bureau of Product Quality of China (“Regulation”). According to Article 9 of the Regulation, the label of the products shall include the name and address of producer as a general rule. However, as far as imported goods are concerned, the name and address of the producers are not legally required, while the origin of imported product, the name and address of the domestic agent of producer, or importer, or domestic sales agent, must be indicated in product marking and labelling. In addition, Product Quality Law of China (namely Article 27 (2)) provides that products shall be labelled in Chinese. The rules governing the determination of the origin of imported product is laid down in the Rules on the Origin of Imported Product issued by Customs Bureau of China. In accordance with Article 5 (4) of Anti-unfair Competition Law of China, counterfeit of origin of product constitutes a conduct of unfair competition. Finally, it should be noted that the products, domestically produced or imported, which fall within the list of products subject to the “China Compulsory Certificate (“CCC”)”, must apply for CCC in order to freely circulate in China. However this requirement is separate and distinct from the above-indicated rules regarding origin marking requirements.   

Japan. The Japanese legislation governing “standardization and proper labelling of agricultural and forestry products” (JAS Law No.175 of 1950 and amended in 2002) is the primary source with regard to the requirements of country of origin labelling in Japan. Based on JAS Law’s subsidiary legislations (the so-called “standard”), Japan has imposed the compulsory indication of the country of origin for some specific products having foreign origin, imported into Japan and marketed therein. In particular, the indication of the country of origin is compulsory for fresh foods (e.g. fruits, vegetables, meat, fishes, rice, etc.) and for some processed foodstuffs (e.g. noodles, bread, dairy products, beverages, sugar, oil, spices, processed beans, marinated vegetable, frozen vegetables, dried seaweed, dries fishes, etc.)
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